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§76.22

(5) Orders for discovery. (i) Any order
issued compelling discovery shall in-
clude, as appropriate:

(A) Provision for notice to the person
to be deposed as to the time and place
of such deposition;

(B) Such conditions or limitations
concerning the conduct or scope of the
discovery or the subject matter of the
discovery as may be necessary to pre-
vent undue delay or to protect a party
or other individual or entity from
undue expense, embarrassment or op-
pression;

(C) Limitations upon the time for
conducting  depositions, answering
written interrogatories, or producing
documentary evidence; and

(D) Other restrictions upon the dis-
covery process as determined by the
Judge.

(ii) The order will be served on the
parties by the Judge, together with a
subpoena, if approved in the case of dis-
covery sought from nonparties, di-
rected to the individual or entity from
which discovery is sought, specifying
the manner and time limit for compli-
ance. It shall be the responsibility of
the party seeking discovery from a
nonparty to serve or arrange for serv-
ice of an approved discovery request
and subpoena on the nonparty from
whom discovery is sought and on the
other party.

(iii) Failure to comply with an order
compelling discovery may subject the
noncomplying party to sanctions under
28 CFR 76.26.

(6) Costs. Each party shall bear its
own costs of discovery unless otherwise
agreed by the parties or ordered by the
Judge. The party seeking the deposi-
tion shall provide for a verbatim tran-
script of the description, which shall be
available to all parties for inspection
and copying.

§76.22 Exchange of witness lists, state-
ments and exhibits.

(a) At least twenty-one (21) days be-
fore the hearing or at such other time
as may be ordered by the Judge, the
parties shall exchange witness lists,
copies of prior statements of proposed
witnesses, and copies of proposed hear-
ing exhibits, including copies of any
written statements that the respond-
ent intends to offer in lieu of live testi-
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mony in accordance with 28 CFR 76.29.
At the time these documents are ex-
changed, any party that intends to rely
on the transcript of deposition testi-
mony in lieu of live testimony at the
hearing, if permitted by the Judge,
shall provide each party with a copy of
the specific pages of the transcript it
intends to introduce into evidence.

(b) If a party objects to admission,
the Judge may not admit into evidence
the testimony of any witness whose
name does not appear on the witness
list or any exhibit not provided to the
opposing party as provided above un-
less the Judge finds good cause for the
failure and that there is no prejudice to
the objecting party.

(c) Unless a party objects within the
times set by the Judge, documents ex-
changed in accordance with paragraph
(a) of this section shall be deemed to be
authentic for the purpose of admissi-
bility at the hearing.

§76.23 Subpoenas.

(a) Requests for the issuance of sub-
poenas requiring the attendance and
testimony of witnesses or the produc-
tion of documents or other evidence
under 21 U.S.C. 875 and 876 shall be filed
with the Judge. Subpoenas are not or-
dinarily required to obtain the attend-
ance of federal employees as witnesses,
but such testimony shall be sought
first by filing a request with the United
States Attorney.

(b) Requests for subpoenas shall be
filed with the Judge in writing and
shall specify with particularity the
books, papers, or testimony desired,
supported by a showing of general rel-
evance and reasonable scope, and a
statement of the facts expected to be
proven thereby. Such request shall
specify any documents to be produced
and shall designate the witnesses and
describe the address and location
thereof with sufficient particularity to
permit such witnesses or documents to
be found.

(c) A party seeking a subpoena for
the attendance of a witness at a hear-
ing shall file a written request therefor
not less than fifteen (156) days before
the date fixed for the hearing unless
otherwise allowed by the Judge upon a
showing of good cause.
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(d) The subpoena shall specify the
time and place at which the witness is
to appear and any documents the wit-
ness is to produce.

(e) Unless otherwise ordered by the
Judge, the party seeking the subpoena
is responsible for service of the sub-
poena. A subpoena may be served by
any person at least eighteen (18) years
of age who is not a party, including a
private process server or other person
authorized to serve process in actions
brought in state courts of general ju-
risdiction or in Federal courts. Service
shall be by personal delivery. Proof of
service shall be made by affidavit of
the person serving a subpoena entered
on a true copy of the subpoena.

(f) A party or the individual to whom
the subpoena is directed may file with
the Judge a motion to quash the sub-
poena within ten (10) days after service
of the subpoena, or on or before the
time specified in the subpoena for com-
pliance if it is less than ten (10) days
after service.

(g) Upon failure of any person to
comply with a subpoena issued by the
Judge, the Attorney General, in the
name of the Judge, but on relation of
the party, shall institute proceedings
in the appropriate district court for the
enforcement of the subpoena, unless
the enforcement of the subpoena would
be inconsistent with law. Neither the
Attorney General nor the Judge shall
be deemed thereby to have assumed re-
sponsibility for prosecution of the
same before the court.

§76.24 Protective order.

(a) A party or a prospective witness
or deponent may seek to limit the
availability or disclosure of evidence
by filing a motion for a protective
order with respect to discovery sought
by an opposing party or with respect to
the hearing.

(b) In issuing a protective order, the
Judge may make any order which jus-
tice requires to protect a party or per-
son from annoyance, embarrassment,
oppression, or undue burden or ex-
pense, or to protect privileged informa-
tion including one or more of the fol-
lowing orders:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,

§76.26

including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be the
subject of inquiry, or that the scope of
discovery be limited to certain mat-
ters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the Judge;

(6) That the contents of discovery or
evidence be sealed;

(7) That a sealed deposition be opened
only by order of the Judge;

(8) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the Judge.

§76.25

Unless otherwise ordered by the
Judge, the party requesting a subpoena
shall pay the cost of the fees and mile-
age of any witness subpoenaed. Such
costs shall be in the amounts that
would be payable to a witness in a pro-
ceeding in United States district court.
A check for witness fees and mileage
shall accompany the subpoena when
served, except that when a subpoena is
issued on behalf of the complainant, a
check for witness fees and mileage
need not accompany the subpoena.

Fees.

§76.26 Sanctions.

(a) As necessary to meet the ends of
justice, the Judge may impose sanc-
tions upon any party or a party’s coun-
sel, including, but not limited to sanc-
tions based upon the following reasons:

(1) Failure to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failure to prosecute an action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the pro-
ceeding.

(b) Any such sanction, including but
not limited to those listed in para-
graphs (c), (d), and (e) of this section,
shall reasonably relate to the severity
and nature of the failure or mis-
conduct.

(c) When a party fails to comply with
an order, including an order for taking
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